STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF H GHWAY SAFETY
AND MOTOR VEHI CLES,

Petiti oner,
VS. Case No. 98-4869

JAM E HEWETT,

Respondent .

N N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
on February 23, 1999, in Qincy, Florida, before the Division of
Adm ni strative Hearings, by its designated Adm nistrative Law
Judge, Diane C eavi nger.

APPEARANCES

For Petitioner: Mchael J. Al derman, Esquire
Gabrielle L. A Taylor, Esquire
Depart ment of Hi ghway Safety
and Motor Vehicles
Nei | Kirkman Buil ding, Room A-432
Tal | ahassee, Florida 32399-0504

For Respondent: Lawence F. Kranert, Jr., Esquire

Post O fice Box 186
Chat t ahoochee, Florida 32324

STATEMENT OF THE | SSUE

Whet her Respondent's nobile home installer's license should

be disciplined, suspended, revoked or fined.



PRELI M NARY STATEMENT

On Cctober 16, 1997, Petitioner, Departnment of Hi ghway
Safety and Mdtor Vehicles, filed an Adm ni strative Conpl ai nt
agai nst Respondent, Jam e Hewett, alleging that Respondent's
nmobil e hone installer |icense should be disciplined for violating
Section 320.8249, Florida Statutes, and Rules 15C 1.0102 through
15C-1. 0104, Florida Adm nistrative Code. Specifically, the
Adm ni strative Conpliant alleged that Respondent inproperly
installed a nobile honme for David Cay at 7643 Meridale Road in
Whodville, Florida. The conplaint also alleged that Respondent
installed two nobile hones in 1997 which had simlar or identical
violations. At the hearing, Petitioner stipulated that the 1997
i ncidents were being offered in aggravation of the proposed
penalty and to show know edge.

Respondent requested a formal adm nistrative hearing. The
case was forwarded to the Division of Adm nistrative Heari ngs.

At the hearing, the Departnent offered the testinony of two
w tnesses and submtted six exhibits into evidence. Respondent
testified in his own behalf and offered the testinony of one
other witness. Respondent did not offer any exhibits into
evi dence.

FI NDI NGS OF FACT

1. Respondent is currently and at all times relevant to
this proceeding licensed as a nobile hone installer pursuant to

Section 320.8249(9)(g), Florida Statutes.



2. On August 3, 1998, Respondent installed a 1998 Honmes of
Merit, triple-wide nobile home for David Cay at 7643 Meridal e
Road in Wodville, Florida.

3. On August 24, 1998, Petitioner's enployee, David Cowfer,
conducted a randominspection of the Cay nobile honme. The
i nspection was for the purpose of determ ning conpliance with the
manufacturer's installation instructions and conponent
manuf acturer's installation instructions.

4. The Cay nobil e hone had about 40, four foot |ong rod
anchors with shovel -like stabilizer plates attached.

5. When M. Cowfer inspected the Cay nobile hone, he found
t hat about one-third of the anchors had not been driven to the
soil surface or to the top of the plate. The ground surface was
about three or four inches bel ow the tension head.

6. Additionally, when M. Cowfer inspected the anchors on
the Cay nobile hone, he found that alnost all of themhad 10 to
16 inch hol es around them exposing the stabilizer plates.

7. \Wien a nobile hone's anchors are not properly installed,
or buried, they can fail, resulting in the hone going off its
foundati on or going airborne, endangering any peopl e inside.

8. The installation instructions for the type of anchor
used on the Cay nobile hone provide as foll ows:

CAUTI ON: Anchors nust be inserted in the
ground all the way to the head of the anchor,
such that no rod is above the ground.
Installer is responsible for conpliance with

al | ordi nances, codes, | aws and ot her
requirenents.



For vertical pull, continue to operate
machi ne until the head of the anchor is flush
with the ground. (Illustration B) If the
anchor is to be used for horizontal pull,
(frame attachment) stop the driver, with the
head about 12 inches fromthe ground, instal
an approved stabilizer against the anchor
shaft with the top flush to the ground.
(I'l'lTustration C). Now continue to drive the
anchor the remaining 12 inches until the
anchor head nmakes contact with the top of the
stabilizer, and the head of the anchor is in
line with the frane.

Note: For anchors over three feet in length
it is acceptable to excavate the first 24

i nches of soil either before installing the
anchor provided the earth is replaced by
backfilling 1 foot, tanping and adding 1
gal l on of water, and then conplete filling in
the hole, tanp earth and spray with one

gal l on of water.

9. (dearly the anchors which were above the ground were not
installed properly. Respondent's enpl oyee could not sink the
anchors conpletely into the ground because the ground was too
hard. However, the regulations do not appear to address the
i ssue of ground conditions preventing the anchors from being
driven conpletely in the ground or whether alternative types of
anchors are available to correct this condition. Inportantly,
the Cay nobile hone was inspected by the |ocal building official
after Respondent fixed sone of the deficiencies cited by
Petitioner. None of the anchors were adjusted during the repair
work. The Cay hone was issued a certificate of occupancy. The

certificate of occupancy indicates that the Cay hone net the

| ocal code requirenents including nobile honme installation



requi renents and was safe for occupancy. Therefore, Respondent
is guilty of coomtting a technical violation by not installing
t he anchors according to the conponent manufacturer's
instructions. Proper installation is inportant and therefore the
violation is not de mninus. However, the evidence was not clear
about how serious the violation is, given the fact it may have
been i npossible to conply with the conponent manufacturer's
instructions and the fact that the installation was considered
safe by the | ocal building inspector.

10. When the soil is not backfilled and tanped properly,
rain will wash into the auger hole and cause settling and a hol e
around the anchor. However, such holes can al so devel op when the
soil is properly backfilled and tanped in the hole around the
anchor. Therefore, the Departnent did not establish by clear and
convi nci ng evidence that the holes around the anchor were not
filled and tanped properly.

11. The manufacturer's installation instructions for the
Cay nobile hone provide that all slack be renmoved fromthe
strappi ng system

12. When M. Cowfer inspected the side wall strapping on
the Cay nobile hone, he found that all the slack had not been
pul | ed out of any of the straps, and that they were all very
| oose. Tight straps prevent the home from novi ng excessively
under stormconditions. Cearly the |oose straps were a

significant violation.



13. To fasten the halves of the hone together, the
manufacturer's installation instructions provide that |ag screws
24 inches on center nust be driven through the floor joists at a
45- degree angl e.

14. However, Respondent used anot her nmethod for joining
center line screws. The evidence did not show whet her
Respondent' s net hod was approved by the manufacturer.

15. Additionally, when M. Cowfer inspected the Cay nobile
home, he found that about half of the required |lag screws were
not installed.

16. Mssing lag screws constitute's a violation.

17. The manufacturer's installation instructions require
that the centerline and any holes nmade by the | ag screws be
sealed with foamtape

18. Failure to properly seal the hone can cause air and
nmoi sture infiltration and rodent infiltration.

19. When M. Cowfer inspected the Cay nobile home, he found
that the center line and | ag screw hol es had not been seal ed.
Failure to properly seal the nobile honme constitutes a violation.

20. Wien M. Cowfer inspected the Cay nobile hone, there
were no bl ocks under the sheer walls. Additionally, there were
no bl ocks under the center line colums or they were inproperly
installed or out of place.

21. If the nobile honme is not properly blocked, it could

bow, settle and go out of level, or slide to the ground.



22. The manufacturer's installation instructions
(Petitioner's Exhibit 2, D-3) for the Cay nobile hone contain the
follow ng instructions for blocking the nobile hone:

LOCATE THE BLOCKI NG PLAN FOR YOUR HOVE | N THE
COVPLI ANCE PACKAGE LOCATED I'N YOUR HOME.

TH'S PLAN WLL SHOW VWHERE | - BEAM BLOCKI NG AND
ANCHORI NG | S REQUI RED, AS WELL AS ANY CENTER
LI NE BLOCKI NG AND ANCHORI NG REQUI REMENTS.

| F THI'S PLAN CANNOT BE FOUND, PLEASE CALL US
AT HOVES OF MERIT.

23. The second page of Petitioner's Exhibit 1 is the floor
plan for the Cay nobile honme. Respondent clainms that this floor
plan is not a floor plan for the Cay hone but nerely a generic
fl oor plan. However, M. Cower testified that the floor plan
came out of the instruction manual "provided with this particular
home." Moreover, the floor plan in question is not bound into
the manual, but is a separate sheet. Finally while the manual is
dated "1/97," the floor plan is dated "7/9/98," |ess than one
nmonth before the installation date of the nobile hone. However,
Hones of Merit Homes such as the Cay nobile hone have tags on the
home to show the installer where bl ocks should be placed. No
testinmony fromthe manufacturer was offered to clarify or
aut henticate the Cay hone's bl ocking requirenents. Therefore,
the evidence is unclear as to whether the floor plan narked as
Petitioner's Exhibit 1 is in fact the floor plan for blocking the
Cay nobile home. Therefore, no clear and convincing evidence was

presented by the Departnent on the bl ocking of the Cay hones.



24. This action is the first discipline inposed on
Respondent. The evidence showed that Respondent or Respondent's
enpl oyees had been instructed in the past on the proper
installation of nobile hone anchors, straps, and bl ocki ng of
nmobi | e honmes. However, none of these past incidents were shown
to be simlar enough to the current case facts to warrant
aggravation of any penalty.

25. As indicated earlier, Respondent sent two enployees to
correct the alleged deficiencies on the Cay nobile hone. They
di d not change any of the anchors on the Cay hone. Subsequently,
the Cay nobile hone was inspected by the |ocal building official
and issued a certificate of occupancy.

CONCLUSI ONS OF LAW

26. The Division of Adm nistrative Hearings has
jurisdiction over this subject matter and the parties to this
action pursuant to Section 120.57(1), Florida Statutes.

27. In license discipline cases, the agency has the burden
to establish by clear and convincing evidence that Respondent
violated the statutes or rules which govern the |license at issue.

Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987).

28. Section 320.8249(10), Florida Statutes, authorizes the
Departnent to take action against a nobile hone installer's
license as foll ows:

Any |icensed person or license applicant who
vi ol ates any provision of subsection (9) may

have any of the follow ng disciplinary
penal ties inposed by the departnent.



29.
St at ut es,

t he adm ni

30.

(a) License revocation;
(b) License suspension;

(c) A fine not to exceed $1, 000 per
vi ol ati on;

(d) Arequirenent to take and pass, or
ret ake and pass, the departnent-approved
exam nation

(e) Probation

(f) Probation subject to such restriction of
practice as the departnent chooses to inpose;

(g) A notice of nonconpliance; or

(h) Refusal of l|icensure application.

The specific violation of Section 320.8249(9), Florida
which with the Departnment charged Respondent with in
strative conplaint was paragraph (g), which reads:

(9 No licensed person nor |icensed
application shall;

(g0 Commt violations of the installation
standards for nobile hones or manufactured
honmes contained in rules 15C1.0102 to 15C
1.0104, Florida Adm nistrative Code.

The standard for installation of anchors is set by Rule

15C-1.0102(3), Florida Adm nistrative Code, which reads in

rel evant part:

31.

Install ation of such anchors and conponents
shall be in accordance with the
manuf acturer's instructions.

In this case, the Departnent has proven by clear and

convi nci ng evidence that the Respondent violated Rule 15C



1.0102(3), Florida Adm nistrative Code, by installing one-third
of the anchors on the Cay hone in a manner inconsistent with the
anchor manufacturer's instructions.

32. Subsection (1) of Rule 15C-1.0102, Florida
Adm ni strative Code, provides in relevant part:

Installation standards for the set-up of new
or used manufactured hones and part trailers
shall be in conpliance with the

manuf acturer's installation instructions

unl ess otherw se specified in this rule.

33. The Petitioner has shown by clear and convinci ng
evi dence that Respondent failed to set up the Cay hone in
accordance wth the manufacturer's instructions with regard to
installation of the lag screws in the center line, sealing the
center line and lag screw holes, and installing the strapping.
The Departnent did not show by clear and convincing evi dence that
the bl ocking of the Cay hone was not done in accordance with the
manufacturer's installation instructions.

34. Section 320.8249(10), Florida Statutes, authorizes the
Departnent to take a wi de range of actions against |icensees who
vi ol ate subsection (9) of that section. The evidence did not
denonstrate that Respondent's failure to conply with the
manuf acturer's or conponent manufacturer's installation
instructions or use of alternative nethods of installation were
life-threatening. However, the violations were serious.

Mor eover, the Departnent did not show that the Respondent has

commtted simlar violations on other occasions in the past and
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has been educated about them G ven these factors, the penalty
for Respondent's violations should not be aggravated but should
be sufficient to equal the seriousness of the violations since
they do involve inproper installation of nobile hones. The
proper penalty would therefore be probation for one year with
nmoni toring by another |icensed nobile hone installer at
Respondent' s expense who shoul d i nspect Respondent's
installations for conpliance and a fine of $500.

35. Respondent argues that the Departnent is barred from
revoki ng Respondent's license by the doctrine of election of
remedi es, based on the Departnent's denmand that the Respondent
repair the deficiencies in the Cay home. However, in order for
the doctrine to apply, the allegations of fact necessary to
support one renedy nust be substantially inconsistent with those

necessary to support the other. Anerican Process Conpany v.

Florida Wiite Pressed Brick Co., 56 Fla. 116, 122, 47 So. 942,

944 (1908). In this case, the factual basis for the denmand that
Respondent put right the Cay honme is identical to the factual
basis for this admnistrative action, nanely, that Respondent set
the home up inproperly as to certain itens. Moreover, the

pur pose of the doctrine is to prevent a double recovery for the

same wong. Barbe v. Villeneuve, 505 So. 2d 1331, 1332 (Fla.

1987). In this case there is no such "doubl e recovery” requiring
t hat Respondent do what he should have done in the first place,

i.e., set the hone up properly. The concern is with the

11



protection, safety and investnent of the owners of the Cay hone.
The Departnent has a right to demand this regardl ess of whet her
it chooses to inpose sanctions under Section 320.8249, Florida
Statutes; license discipline is concerned with protecting the
general public fromfuture violations by Respondent. Thus, these
goal s concern different aspects of the Departnent's duties under
the nobile honme licensing statute and will not result in a
"doubl e recovery" by the Departnent.

RECOMVENDATI ON

Based upon the findings of fact and conclusions of law, it

RECOMVENDED

That the Departnent of H ghway Safety and Mtor Vehicles
pl ace Respondent Jami e Hewett's nobile honme installer's |license
on probation for one year with supervision by another |icensed
nobi l e hone installer in good standing and i npose a fine of $500.

DONE AND ENTERED this 6th day of My, 1999, in Tall ahassee,

Leon County, Florida.

DI ANE CLEAVI NGER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us
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Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 6th day of My, 1999.

COPI ES FURNI SHED:

M chael J. Al derman, Esquire
Gabrielle L. A Taylor, Esquire
Depart ment of Hi ghway Safety

and Motor Vehicles
Nei | Kirkman Building, Suite A-432
Tal | ahassee, Florida 32399-0504

Lawence F. Kranert, Jr., Esquire
Post O fice Box 186
Chat t achoochee, Florida 32324

Enoch Jon Wit ney, General Counsel
Depart ment of Hi ghway Safety
and Motor Vehicles
Nei | Kirkman Buil di ng
Tal | ahassee, Florida 32399-0500

Fred O Dickinson, 111, Executive Director
Depart ment of Hi ghway Safety
and Mot or Vehicl es
Nei | Kirkman Buil di ng
Tal | ahassee, Florida 32399-0500

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.
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